TOWN OF MOUNT DESERT
Board of Assessment Review
Rules of Procedure and Standards

Adopted: May 23, 2007

These Rules of Procedure and Standards are t¢ tmsiglount Desert Board of Assessment Review and
parties before the board in organizing the apppalsess, conducting complete and thorough hearings
and delivering fair, thorough and sound decisiofibey are not intended to supersede or replacedsoun
judgment or the legal standards governing the Bsajutisdiction, responsibilities or authority in
administering property tax appeals.

A. Filing Requirements

1. Written materials and Exhibits. To assist the Baarbecoming familiar with a property and the

2.

issues concerning an appeal, Applicants and thes&ss shall prefile seven copies of written
materials and exhibits, including appraisals, wita Board fourteen (14) days before the date of
commencement of hearings. The Board may deem iisathie written materials or exhibits that
are not timely filed in accordance with this reguaient.

Memoranda or Briefs. The Board may require théigmto submit pre hearing or post hearing
memoranda or briefs outlining their positions.

B. Board Proceduresfor Hearings and M eetings

1.

The Chair will call the meeting to order andlwilipervise meetings and hearings. Meetings are
public proceedings and will be electronically retmd. Three members of the Board shall
constitute a quorum for purposes of conductingihgarand voting.

Alternate Members: Alternate members may amdesicouraged to attend all meetings of the
Board, workshops and training sessions. Alternambers may sit and participate as full voting
board members when:

a. a full member is not available to sit so laisghe alternate member commences his or
her participation at the beginning of anyriregs, or

b. in a matter when a full member becomes uteblai during proceedings so long
as the alternate has been present for theegmmticeedings up until the time when the
alternate’s service commences,
¢. when a vacancy occurring on the Board remaifiied.
The Chair asks for a roll call of the memberd alternate members.

The Chair requests the Board to complete anpuwéihess, approval of minutes, etc.

The Chair asks Board members to introduce theeswsehe parties to introduce themselves and
states the reason for hearing.

The Chair swears in the parties and any persmnisvto give testimony.
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7. The Chair reviews standards, procedures and suizes the legal standards under which the
Board operates (sdmlow).

8. If the applicant is to be represented by legahsel in proceedings before the Board, the Board
may also seek legal representation.

9. The Chair explains to the parties the ordgare$entation in the hearing.

(a) The Assessor(s) or the Assessors’ Agent ifredter collectively “Assessor”) will explain the
assessment, the valuation methods used, any abatepreviously granted and present other
background information. The Board members may testkground questions of the Assessor
concerning the assessment.

(b) The Board, if it deems it helpful or at thequest of either party, may schedule a formal
inspection of the property. The inspection maysbleeduled prior to the parties’ presentations,
or for a later date. Board members shall not eagagndividual inspections of the property.
The procedure for inspections will be for the Boardet a mutually acceptable time and date for
the Board members, the applicant and his or heeseptatives and the Assessor and his or her
representatives to meet at the property. The Beerd the parties will then complete the
inspection together. The applicant and the Assassy request that certain elements of the
property be the subject of the inspection. Atreting following the inspection, the Board shall
summarize on the record the inspection and the raeshbbservations. The applicant and the
Assessor may then also state on the record anyn@liems or comments concerning the
inspection.

(c) The applicant or the applicant’s represemairesents the applicant’s case. The applicant or
applicant’s representative may make an openingrstt outlining the theory of the appeal and
the evidence to be presented. The Applicant mstyitepersonally, and may present withnesses
and documentary evidence, including appraiser mesty and reports and assessment ratio
evidence. The Assessor may question any perstfyiteg including the applicant, following
their direct testimony. The Board members mayeaakktional questions of any witness.

(d) Following close of the applicant’s case, Bward makes a preliminary determination as to
whether the applicant has met his or her burdeshofving that the assessment is “manifestly
wrong”. If the Board finds that the applicant et met this burden, the appeal must be denied.
If the Board finds that the applicant has met thisden, the Assessor may present evidence
concerning the market value of the property andtioper assessment.

(e) The Assessor presents the Assessor’'s calse.A3sessor may make an opening statement
and present witness testimony and documentary esde The Assessor’s evidence may include
evidence of a fair market value other than theatidn originally determined by the Assessor, or
evidence supporting the original valuation. Theplgant may question any person testifying,
including the Assessor, following their direct tasiny. The Board members may ask additional
guestions of any witness.

(H Upon request, the Board may allow the prest@om of rebuttal evidence by the applicant.

(g) The Board may allow the parties to make dlgsitatements or arguments.
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(h) If legal issues have been raised during #aihg, the Board may require the parties to file
post-hearing briefs on those issues specified &yBtbard.

10. After the Assessor and applicant have finistiedr presentations and any post-hearing briefs
have been filed, the Chair will close the hearimg #he Board shall commence deliberations.
Deliberations shall be conducted in public andurthier testimony or evidence is to be offered or
admitted unless the hearing is reopened. The Boalthrge in the deliberative process is to
review the evidence presented under the applidab standards, (sdmlow for standards). If
the Board has determined that the assessment ifesthnwrong andthe property is over-
assessed, it shall undertake an independent vatuafifair value of the property based on all
relevant evidence presented at the hearing.

(a) During deliberations, Board members shouldudis their views of the facts and express
their opinions about the evidence presented. dasethe deliberations and comments
of Board members, the Secretary or his or her desigshall prepare a list of proposed
findings for consideration by the Board. Basedhmevidence and testimony presented,
the Board shall then summarize its findings anccki@ions as Findings of Fact and vote
to render its decision by one of the following m&an

(b) By motion and vote, the Board will vote to accept (eject) each of the proposed
Findings of Fact as listed by the Secretary orohiker designee and then vote to grant or
deny the appeal. The Chair may seek authority floenBoard to authorize the Chair,
another member that participated in all of the appeoceedings or the Board's secretary
to prepare the Board’'s written decision, and fa& @hair or other Board member who
participated in the appeal proceeding, to sign msde the final written decision on
behalf of the Board;

(c) The Board may vote to defer making a decision @nabpeal and either on its own or
with the assistance from its attorneys, draft emntFindings of Fact and a Decision for
the Board’s further consideration and vote at erldate, or

(d) The Board may require the parties to each submjfigeed Findings of Fact and a
Decision for the Board’s further consideration aote at a later date.

11. The Chair will then entertain any other bussnead as necessary schedule the next meeting.
After conducting other business and schedulingthe meeting, the Chair will request a motion
to adjourn.

12. Adjournment.

13. The Board Secretary is responsible for arcgi@nd maintaining all materials submitted during
Board proceedings, the Board minutes, the Findifigiact, and the Decision. These materials
shall be maintained as part of the public recdrtde Secretary is also responsible to make sure
that the Board’s Findings of Fact and Decisiontemely sent to the parties. The Board’s written
Decision must be sent within ten (10) days of the @f the Board'’s final vote and decision. The
Decision must also include a statement advisingp#rges of their appeal rights in accordance
with state law.

C. Board Standards
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1. With exception of setting up hearing dates, dalieg matters or other non-substantive matters,
Board members must ensure that all Board busirses tplace only during meetings of the
Board. For the purpose of this ordinance, threenore members meeting to discuss official
business constitutes a meeting, including discasstoy three or more members over emalil
concerning official business. Board members muatida ex parte communications with
applicants or the Assessor on substantive matated to any proceeding before the Board, and
must avoid deliberating with other Board memberdssues raised in the appeal outside of the
Board’'s scheduled meetings.

2. Except in cases by directive of Court order romther matters that are the proper subject of
Executive Sessions, all proceedings of the Boagedi@itake place at scheduled meetings of the
Board.

3. Board members must avoid participation in prdoegs where they have a conflict of interest.
“Conflicts of interest” for these purposes are &iitbns where members have direct or indirect
financial interests in a matter, relationships lbyold or marriage with an applicant, or a pre-
disposition related to the a matter that is thgesuitof appeal. The common law standard related
to conflicts of interest defined by Maine courtsvgether the municipal official by reason of his
interest, is placed in a situation of temptatiorséove his own personal pecuniary interest to the
prejudice of the interest of those for whom the &awhorized and required him to act.”

Certain conflict situations are governed by sta(@@®A M.R.S.A. Section 2605). It is presumed
that an official or deciding party is “self inteted” in connection with the performance of
governmental actions or decision making when tHiciaf is an “officer, director, partner,
associate or stockholder of a private corporatimsiness or other economic entity” which is the
subject of the issue before the bodgd the individual is “directly or indirectly the ownef at
least 10% of the stock of the private corporatiomwns at least 10% interest in the business or
other economic entity.”

Where a member’s situation falls within the statytiefinition of a conflict of interest they
cannot participate in either the proceedings orisitet. Where the member’s situation
involves what could be a perceived as common lavflicb of interest or the appearance of a
conflict of interest, the Board member may eithestain or participate. If the member seeks
to participate in the proceedings, he or she must:

(a) Identify the situation and circumstances onrduerd;

(b) State that if he or she continues to partigphat he or she will be impartial, receive the
evidence with an open mind and base any decisidherecord and in accordance with
the applicable standards and law; and

(c) Receive the permission of the Board after tbarB discusses the circumstances on the
record, solicits the views of the applicant ash® iinember’s continued participation, and
then by motion and vote determines that the merdaeicontinue to sit.

4. Evidence and testimony shall be admitted uritasdrrelevant, unreliable, or unduly repetitious
Evidence is deemed reliable if it is the kind ofdewce on which persons customarily rely in the
conduct of serious affairs. Opinion evidence asalation issues can be either in the form of
the owner’s opinion or the opinion of another diiedi person. Appraisal evidence offered must
be in conformance with standards of professionptaipal practice and Maine law.
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5. Unless the Board receives permission in wrifimgn the applicant, it shall hold hearings and
decide all appeals within sixty (60) days of thaéedthe filing of the application or petition.
Matters not acted on by the Board within such gkdoextended period are deemed denied.

6. The Board must base its Decision and its FirglioigFact on the evidence in the record. The
Board shall issue a written Notice of Decision dfiddings of Fact within ten (10) days in
accordance with 36 MRSA § 843 following the datmkes final action on an appeal. Decisions
of the Board may be appealed under Rule 80B ofMh@e Rules of Civil Procedure within
thirty (30) days of the date of the decision to t@ncock Superior Court, or if the property
involves non-residential property with and equalizeluation exceeding $1,000,000, within
sixty (60) days of the date of the decision toMtane State Board of Property Tax Review.

7. The Board is authorized to rely on Town staffisist in clerical matters relating to the Board's
activities, including scheduling meetings, postiagd advertising notices regarding Board
proceedings, recording meetings, and otherwisstasgiwith the drafting and distribution of the
Board’s Findings of Fact and Decisions.
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Appendix

Standar ds of Review and Burdens of Proof for Property Tax Appeal Hearings

1. The Maine Constitution requires that all prop€unless tax-exempt) is to be assessed at its “jus
value” and that taxpayers are to equally bear theportionate shares of the tax burden, i.e.
similar properties should have similar assessmedgine courts have determined that “just
value” is the same as market value. Market vaugenerally defined as the price a willing buyer
would reasonably pay to a willing seller in an opmarket transaction, free from unusual
conditions or circumstances (bankruptcy, foreclesiwsales to relative, etc.) and where the
property has had reasonable exposure to the mé&etand prospective buyers.

2. Assessors have considerable discretion and leemwvétyei choice of methods or combination of
methods they choose to rely on to arrive at amnesé of a property’s just value. In the valuation
process, however, assessors must at least conideappropriate professionally accepted
assessment and appraisal methodologies to arritfeemtestimates of a property’s fair market
value.

The three generally accepted methodologies arecdlsé approach, the comparative sales or
market approach, and the income approach. Thamiecapproach is appropriate for valuing

business and commercial properties, i.e. whereptloperty is used as part of the related

business'’s production of an income stream. Asaltiehe income approach is not considered an
appropriate valuation method for valuation of indial residential properties; such properties
are generally not held for use as income produgiogerties.

3. Assessments, assessing methodologies and assass judgment are presumed valid. To
overcome these presumptions a taxpayer must phaevagsessment is “manifestly wrong”. To
prove manifest error the taxpayer has the burdeprobdf to demonstrate one or more of the
following:

» That the judgment of the assessor was so irrtianso unreasonable in light of the
circumstances that the property was substantiaky-salued and an injustice resulted,;

e That there was unjust discrimination; or
e That the assessment was fraudulent, dishonétgal.

The first of these three prongs concerns disputerevthe taxpayer and assessor have differing
opinions related to the fair market value of a pryp The second prong concerns disputes about
the assessment method or how the assessor apiesethod. The concern is with the second
constitutional standard that requires equal apmontent of the tax burden, i.e. similar properties
should have similar assessments. The third prordreades improprieties in the assessing
process. lllegality in this context means thatéhie a legal defect in the authority of the assess
or in the assessing or taxation process. Diffexeré opinion related to a property’s valuation do
not make an assessment “illegal”.

4. To meet the legal threshold of proof requileg@rove “manifest error” where a taxpayer is
claiming overvaluation, the taxpayer must:
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(a) Provide evidence and proof that the Board a@scpsufficient and credible which impeaches
the validity of the assessmeartd

(b) Provide evidence and proof that the Board ascap sufficient and credible of the disputed
property’s fair market value.

Only if the taxpayer satisfiesoth of these burdens is the Board authorized to engagm
independent determination of the fair market vabfiehe property for purpose of granting an
abatement.

5. The rule and remedy for a discrimination claisnthat “whenever it can be established
indisputably by competent and sufficient evidenat ta given assessment upon an aggrieved
taxpayer’s property has been laid upon an distiebti higher valuation than the assessments
upon the property of taxpayers in general andhisatliscrimination was intentional ... the courts
will intervene to reduce or annul the tax to theeeknecessary to place the complaining taxpayer
on a plane of equality with others in his clasSHawmut Manufacturing Co. v. Town of Benton
123 Me. 121, 129 (1952).

To obtain an abatement based on a discriminatiaim¢la taxpayer does not have to present
evidence related to the actual fair market valudéawe their assessment reduced. Instead, the
taxpayer must demonstrate that the assessmentsyisieits nature “necessarily will result in
unequal apportionmehntof the tax burden. _Moser v. Phippsburgs3 A.2d 1249 (1989);
Biddeford v. Adams1999 Me. 49. A taxpayer can meet this burdesHmwing that at group of
similarly situated properties were assessed atstidadly lower valuations; that there are no
distinctions between the properties that justify tlisparity; and that any rational that the assesso
offers for the lower valuation is unfounded or &doy.” Rams Head Partners, LLC v. Cape
Elizabeth 2003 Me. 131, 1 12.

Even so, sporadic or spot under assessments of ibgerties or errors of judgment on the part
of the assessor are not adequate to support andinofi unjust discrimination or to grant an
abatement. The results of a review of the assegsmest show the assessor used systematic or
intentional methods to create the disparity and tie methodology or assumptions relied on by
the assessor that led to the disparity were unfedirot arbitrary.  Rams Head Partners, LLC v.
Cape Elizabeth2003 Me. 131, T 12. Thus, "some specific inse@nhere or there’...’sporadic
differences in valuations’ or ‘mere errors of judgm by officials will not support a claim of
discrimination. There must be something more--shing which in effect amounts to an
intentional violation of the essential principlepyctical uniformity.” _Id{ 11.

6. Where and assessment “represents a fair andd@isetmination of value”, a taxpayer is not
entitled to an abatement even if they demonstragtetantial flaw in the assessor's methodology.
If a property is assessed at its true or just valoe the valuation is consistent with similarly
situated properties the taxpayer has not incurraeinhfrom the assessment that is properly
remedied by an abatement. Yusem v. Raym@081 ME 61 | 14; Chase v. Machiasp®A98
ME 260, 1 11.

7. The total value for a parcel, (land, buildingsl @ther improvements) is the controlling value for
tax assessment purposes. As a result, demonstthib a component of a property’'s value has
been over assessed is insufficient legal groungisdee overvaluation. A property owner must
prove overvaluation of the total value to receiveadatement._ Roberts v. Southwest Harbor
2004 ME 132, 11 3 and 4.
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8. Maine law recognizes that mass valuation isamexact science and that tax assessments and
valuations may be valid though not entirely precid®y statute (36 M.R.S.A. section 848-A)
assessors are therefore afforded a “margin of "emotheir valuations. Thus, assessments are
valid if they are “accurate within reasonable Ignitf practicality”. The margin of error allowed
assessors is 10% of the Town’s assessment ratiiocontested the ratio that is otherwise proven.
Assessment ratios are statistical ratios derivechfannual studies comparing assessed values
assigned to properties with the reported salegpfior the properties. Assessors annually report
assessment ratios derived form these studies t@tbpeerty Tax Division of Maine Revenue
Services. The Property Tax Division then compléeswn ratio studies and reports the results
back to the Town.
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